O OQFFICE OF THE ATTORNEY GENERAL « STATE OF TEXAS

JoHN CORNYN

December 13, 2001

Ms. Dustanna Hyde Rabe
County Attorney

Hopkins County

110 Main Street

Sulphur Springs, Texas 75482

OR2001-5812

Dear Ms. Rabe:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 156042.

The Hopkins County Sheriff’s Department (the “department”) received a request for 10
categories of information, eight of which relate to a named officer. The requestor also seeks
department radio transmissions for a given time period as well as the department’s policy on
profiling. You inform us that certain “front page” offense report information has been
released, but claim that the remaining requested information is excepted from disclosure
under sections 552.101,552.102, 552.103,552.108,552.114,552.117,552.119 and 552.130
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, you inform us that the department does not possess information responsive to
request item number five, transfer requests involving the named officer, or to request item
number nine, a written policy on profiling. In this regard, we note that the Public
Information Act does not require a governmental body to disclose information that did not
exist at the time the request was received. Economic Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.--San Antonio 1978, writ dism’d); Open
Records Decision No. 452 at 3 (1986). For the information you have submitted, we will
address your arguments against disclosure.
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First, we note that the information you have submitted labeled “Documents in Response to
Request No. 3,” which consists of arrest/book-in reports for all arrests made by the named
officer, as well as certain personnel information, is subject to section 552.022 of the
Government Code. Section 552.022 states in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and are not excepted from required disclosure under this
chapter unless they are expressly confidential under other law.

Gov’t Code § 552.022. One such category of expressly public information under
section 552.022 is “a completed report, audit, evaluation, or investigation made of, for, or
by a governmental body, except as provided by [s]ection 552.108 . . ..” Gov’t Code
§ 552.022(a)(1). We find that a portion of the submitted information is subject to
section 552.022(a)(1). Section 552.103 is a discretionary exception and not “other law” for
purposes of section 552.022, and therefore this information, consisting of the arrest reports
you have identified as “Documents in Response to Request No. 3,” as well as certain
personnel evaluation documents, may not be withheld under section 552.103.

You also argue that this information is excepted under section 552.108(a)(1).
Section 552.108(a) excepts from disclosure “[iJnformation held by a law enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution of crime . . . if: (1)
release of the information would interfere with the detection, investigation, or prosecution
of crime.” Generally, a governmental body claiming section 552.108 must reasonably
explain, if the information does not supply the explanation on its face, how and why the
release of the requested information would interfere with law enforcement. See Gov’t Code
§§ 552.108(a)(1), (b)(1), .301(e)(1)(a); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). You state that the information pertaining to all arrests by the named officer, as
well as the personnel information, relates to a pending criminal investigation. We conclude,
however, that you have not demonstrated how release of this information would interfere
with the pending investigation. Therefore, you may not withhold the arrest reports
responsive to request number three, or the personnel information we have marked (see green
tags), under section 552.108(a)(1).

We note however, that the arrest reports responsive to request number three contain
information that is excepted under sections 552.101 and 552.130. Section 552.101 excepts
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Section 552.101 also encompasses the doctrine of common-law privacy.
Common-law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Industrial Found.
v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931
(1977). The type of information considered intimate and embarrassing by the Texas
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Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d
at 683. We have marked the information to be withheld under common-law privacy. (See
blue tags).

The information responsive to request number three also contains social security numbers.
Social security numbers may be withheld in some circumstances under section 552.101 of
the Government Code. A social security number or “related record” may be excepted from
disclosure under section 552.101 in conjunction with the 1990 amendments to the federal
Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I). See Open Records Decision No. 622
(1994). These amendments make confidential social security numbers and related records
that are obtained and maintained by a state agency or political subdivision of the state
pursuant to any provision of law enacted on or after October 1, 1990. See id. We have no
basis for concluding that any of the social security numbers in the file are confidential under
section 405(c)(2)(C)(viii)(I), and therefore excepted from public disclosure under
section 552.101 on the basis of that federal provision. We caution, however, that
section 552.352 of the Public Information Act imposes criminal penalties for the release of
confidential information. Prior to releasing any social security number information, you
should ensure that no such information was obtained or is maintained by the department
pursuant to any provision of law enacted on or after October 1, 1990.

Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
* information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state[.]

You must withhold under section 552.130 the Texas driver’s license numbers and license
plate numbers contained in the information responsive to request number three.

Next, we note that the submitted information includes a Texas Peace Officer’s Accident
Report form that appears to have been completed pursuant to chapter 550 of the
Transportation Code.  See Transp. Code § 550.064 (officer’s accident report).
Section 550.065(b) states that except as provided by subsection (c), accident reports are
privileged and confidential. The Seventy-seventh Legislature amended section 550.065(c)(4)
to provide for release of accident reports to a person who provides two of the following
three pieces of information: (1) date of the accident; (2) name of any person involved
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in the accident; and (3) specific location of the accident. See Act of May 22, 2001, 77th
Leg., R.S., H.B. 1544, § 5 (to be codified at Transp. Code § 550.065(c)(4)). Under this
provision, the Department of Public Safety or another governmental entity is required to
release a copy of an accident report to a person who provides the agency with two or more
pieces of information specified by the statute. Id. In the situation at hand, the requestor has
not provided the department with two of the three pieces of information. Thus, you must
withhold the accident report under section 550.065(b).

With regard to the remaining submitted information, we will address your argument under
section 552.103. Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

The department has the burden of providing relevant facts and documents to show that the
section 552.103(a) exception is applicable in a particular situation. The test for meeting this
burden is a showing that (1) litigation is pending or reasonably anticipated, and (2) the
information at issue is related to that litigation. University of Tex. Law Sch. v. Texas Legal
Found., 958 S.W.2d 479, 481 (Tex. App.--Austin 1997, no pet.); Heard v. Houston Post Co.,
684 S.W.2d 210, 212 (Tex. App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records
Decision No. 551 at 4 (1990). The department must meet both prongs of this test for
information to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Although the department is not
and would not be a party to any criminal litigation arising from the arrest in this case, based
on your representation that the prosecutor in this case has asked that the information not be
released, and the affidavit from the prosecutor in this matter, we conclude that the
department may withhold the remaining submitted information at this time pursuant to
section 552.103. See Open Records Decision No. 289 (1981) (where records pertaining to
criminal litigation are held by both governmental body and prosecutor, demonstration that
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prosecutor asks that those records not be released triggers litigation exception). As we
resolve your request under section 552.103, we need not address your arguments under
sections 552.102, 552.114, 552.117 or 552.119.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the anticipated litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

To summarize, the arrest reports responsive to request item number three, and a portion of
the personnel information we have marked, must be released pursuant to
section 552.022(a)(1), with the exception of the information that is protected under
sections 552.101 and 552.130, and any social security numbers that were obtained or
maintained by the department pursuant to any provision of law enacted on or after
October 1, 1990. The Peace Officer’s Accident Report form must be withheld under
section 550.065(b) of the Transportation Code. The remainder of the submitted information
is excepted under section 552.103.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
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of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

ek wl4 Fotls

Michael A. Pearle
Assistant Attorney General
Open Records Division

MAP/seg
Ref: ID# 156042
Enc. Submitted documents
c: Ms. Cheryl Briggs
7620 Meadowbrook Drive

Fort Worth, Texas 76112
(w/o enclosures)



